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Combating Credit Card Debt
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Elimination Scheies
By John W. Scott

1. Imtroduction

Debt elimination ichemes, usually

. rooted in the internet, continue to plague

creditors and victimize debtors. As the
Federal Reserve Board first warmed sev-

These schemes are proliferating on
the Internet and the organizers-are
charging borrowers substantial up-
front fees and commissions based
on the total amonnt of debt that can
be forgiven. Members of the pub-
lic are being harmed as boowers
generally pay significant amounts
of money without eliminating or
reducing their overall debt obliga-
* tions—which of course is not in
fact possible through any of these
programs. Also, the cessation of
legitimate loan payments increases

the risk of a foreclosure or other

. legal action being taken against
the borrower, and in addition conld
negatively affect a borrower’s
credit rating. Financial institu-
tions may find that the use of the
specious documents complicates
the collection process, and may
at least temporarily prevent any
final action against the consumer,!

The Office of the Comptroller of the
Currency also recently warned of the
pexsistent nature of these schemes:

The Office of the Comptroller of the
Currency (OCC) is aware that the
volume and variety of fraudulent
schemes supposedly designed to

1. Federl Regerve Boord, SR 04-03 (Tan, 28, 2004) (footnote

amitizd)

“eliminats” debt is increasing. These
schemes are being promoted via the
Internet and in seminars thronghout
the United States. The frandulent
schemes are being marketed to ordi- .
nary people, not just the wealthy or
sophisticated, including borrowers
who are current on their payments.
and those approaching foreclosure,?

The persons perpetrating the frandu-
lent schemes claim that they can elimi-
nate borrowers’ various types of debt,
including martgages, credit card balances
(including balances on cards issued by
nonbank companies), student loans,
auto loans, and small business loans.

These schemes take a number of
different forms. Some appear to have
originated out of anti-tax efforts,?
gained traction with mortgage lending,
and now have moved ‘to credit cards.*

This article analyzes two recent and
comrmon variations of credit card debt
elimination schernes, as well a5 a third
credit card scheme that harkens back to
the dubious historical roots of the anti-tax,
and mortgage debt elimination schemes,

There are three eommon threads
running through these debt elimination
schemes, First, the theories underlying
these schemes do not make a hit of sense,
‘While often peppered with legalese, and
even statutory and caselaw citations, as
well as citations to various government

2, OCCAlert 2007-55, gvadlahle o sy pee. treay, eovifiy/plert!
200755 brem,

3. Seeid; Stunrt Wolfe, Dbt Eliminatinn Scitemer, 59 Consumer
Fin, L.Q. Re, 357 (2605}, For exampls, oos grosp, which
labeled itself as “expert edueatars, " affered on its wehsite “tox
freedom non-filing poprame,” “deht rmination Eugama,”
znd estate planzing, .

4. See gensrally Wolle, Debt Eltmination Schemer, supro, which
focuses an monyege debt elimination achemss; gecondingdy,
this article fornses op credit cond debe climination schemes,
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documents, the legal theories are usu-
ally nothing but a combination of legal
mumbo-jumbo, mixed liberally with a
dose of conspiracy theories hinting at
dark forces controlling the federal gov-
ernmment and banldng system. Second,

these debt elimination schemes cost .

individual debtors, who are often facing
dire financial conditions and susceptible
to these schemes, thousands of dollars
and, except possibly for an occasional
aberration, do not relieve anyone of
any debt.® Third, these schemes cost
banks and creditors untold millions of
dollars in attorneys’ fees, as well as
other transaction costs, in combating
bogus claims by debtors that their debt
has been eliminated and then in going
after and shutting down the scammers.

H. Sham Arbitration Awards
A. Nature of the Scheme

In this scheme, cred_if card holders
attempt to terminate or eliminate their
credit card debt through the use of bo-
gus arbifration awards issued by hogus
arbitral forums. The awards typically pur-
port either to hold the debt to be invalid,
and uncollectible, or make an award of
damages to the card holder in an amount
equal to (or sometimes even greater
than) the debt, thus establishing an off-
set that supposedly eliminates the debt.

The arbitration award scheme usnally
begins with credit card holders finding
these services through the internet or
attending “debt elimination™ or “debt
termination” seminars. These outfits
sell themselves on claims such as “guar-
anteed credit card debt elimination.”
For example, one program made the fol-
lowing rather extravagant legal claims:

...Through binding arbitration you
are given an award in your favor.
There are many legal reasons for
it. The attorneys handle all of the

5. See, eg, MBNA America Benk, MLA. v. Budalin, 949 So, 24
. 935{Aln. Civ. App. 2006) {rmin 1riak commt judge eatered judg.

ment affinning the d=btor's bopus atbimition sward ogainsta -

credit card bank; the Coury of Civil Appeabs vacsted the judg.
ment an procedural and jerdsdictionnd grounds),

procedures, paperwork, and arbi-
tration appearances on your behalf,
You need not be present for any of
it. You then receive [a] judgement
good in all 50 states against your
credit card companies absolving
you of the debt. This process has
been on going for many years and
is 100% legal and 100% guaranteed.

%% %

Our program has been used with
literally thousands of credit card
accounts and it has stopped hun-
dreds of millions of dollars from
being collected. During the nine
years this program has been avail-
able, no one has had to pay as
much as one penny on any credit
card or debt collector account,’

So why hasn't the public heard more
about this wonderful debt elimination
system? This answer is provided as well:

The majority of the stock in the
prominent newspapers and television
stations is owned by the eight fami-
lies who own the Federal Reserve.

Most people do not realize that
the Federal Reserve is not part of
our government. They are no more
federal than Federal Express. The
Federal Reserve is a private, for-
eign corporation owned by eight
very wealthy families, such as the
Rockefellers and Rothchilds, just
to name a few. These eight families
own the media...They control the
news that poss out over the Associ-
ated Press (AP) and United Press
International (UPT). Obviously, they
are not going to permit the media to

6, Quowmtions tken from written promational meterial far
the Debt Termination Program offersd throngh www.enpl-
talpmmotion.tom. Another company chaimed that “{slinee
itz inception in March 1998, 6756 emdit cords heve been
wiped out wnaling £53,321,012.00," CCDebtl01, available
oz wiy,codeit] 0. comifngs.ohp,

educate the public as to what really
goes on in the banking business.’

Once the credit card holder signs
up with and pays the debt elimination
company (often with a credit card®), the
debt elimination company produces form
documents that purport to proceduralily
and substantively permit the credit-card
holder to arbitrate his or her “dispute”
with the credit card bank through the
auspices of a number of fly-by-night
arbitral forums established to effectu-
ate this scam. The cost for this type of
service typically runs into the thousands
of dollars for the debtor. One company,
for example, charges $1,995 for its “stan-
dard” program, which covers five credit
cards, plus $200 for each additional credit
card, Separate arbitration fees, which
must be paid to the arbitral forum, run
hundreds of dollars more per credit card.
Finally, to purportedly have the resulting
arbitration award filed with a conrt for
“eertification as a judgment” will cost
several hundred dollars more per award.®

To set the groundwork for the arbitra-
tion, the debt elimination company sends
the form documents, on behalf of the
credit card holder, to the credit card bank
giving the bank a notice of a “dispute” re-
garding the particnlar account, The bases
for these “disputes™ rest on a number of
less-than-sound legal arguments. For
example, one internet-based company
produced a “Notice of Dispute,” in the
credit card holder’s name, based upon a
“no consideration” argument, i.e., that
the bank never lent any money to the

7. Debi Teoninatian Progmm, availoble o www.eopitlgmmpti
o.comm. !

B, Onecompany in the “FAQ" section of its website sinted:

Q. If T use a credit card o pay far your program, end than
tenninate my credir eard debt, isn't thes the same 25 geiting
the progmm for free?

A Yes!

TA Financiak Group, available ar mﬂﬁmnmﬂ
difag. ik, .

5. One distmugit credit card holder, when it beeame apperent
that the mbitrntion swerds would naot b entomntieslly con-
vered into fudements hy & court ond that $he ereds; corl banks
were fighting the bogns awards, emailed the debt elimination
company: “Would someens PLEASE make cormet with me
50 [lmow whst 1o do? Have 1 been seammed om of 10,000 or
nre these arbitrtion swards legitimata? The conee vacnted the
boges arbitmtion awanle and the cerd holder avenmelly fled
bankmpicy.
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credit card holder. This theory asserts
that under our system of fractional re-
serve banking, the credit card bank does
not extend credit to the card holder, but
rather uses the card holder’s good name
and credit rating to create more money

for itself. Thus, the theory goes, the bank

actually owes the card holder money:

Our written account agreement is
predicated on the basis that you
would be lending money to me:
however, in faet, that is not the
case since yon have advanced
me no consideration for the debit
charges that you have placed on
my account. I have heretofore
made payments to you on this ac-
count in spite of the fact that you
advanced no consideration to me.
What T have learned is that you
used my application to create new
money for yourself, In doing this,
you concealed from me the fact that
You were using my credit to increase
* the value of your own portfolio at
my expense. My account was never
a debit on your books of account-
ing according to generally accepted
accounting principles (GAAP),

Under this particular program, the.

“Notice of Dispute” was followed
by an “Initial Claim” form, setting
forth four purported “claims™ against
the credit card bank, as follows:

THE NATURE OF
THE DISPUTE:

(1) Claimant received no con-
sideration from Respondent.
. See the Federal Reserve Pub-

lications: Two faces of Debt,
Federal Reserve Bapk of

Chicagg, page 19 states “...a
depositor’s balance also rises
when the depository institu-
tion extends credit—either by
granting a loan to or buying
securitier from the depositor,
In exchange for the note or
security, the lending or in-
vesting insiitution credits the
depositor s account or gives a

check that can be deposited at
yetanother depasitory institu-
tion. In this case, no one else
loses a deposit. The total of
currency and checkable de-
posits—the money supply—is
increased. New money has
© been brought into existence
by expansion of depository
institution credit. Such newly
created funds are in addition
to funds that all financial
" institutions provide in their
eperations as intermediaries
between savers and users of

savings,” and Modern Money

echanics, Federal Reserve
Bank of Chicagn, page 7
states, "Loans are made
by crediting the borrowers

- account, i.e., by creating
additional deposit money”:

Violations of the Truth In
Lending Act, specifically
15 U.S.C. Section 1666(T),
and Regulation Z, Sections
226.12(c) and 226.13(c),...

2

(3) Claimant’s account has been
reported to credit bureaus as
anegative report, however the
debt has not been substanti-
ated as a valid debt owed by
the Ciaimant, and is therefore
a violation of the Fair Credit
Reporting Act, specifically 15
U.S.C. § 1681s-2,....

(4) Respondent vsed Claimant’s
credit without Claimant’s
knowledge or consent and
without benefit to Claim-
ant. As a result thereof, Re-
spondent has been unjustly
enriched in an amount equal
to or greater than the disputed
account’s credit Iimit, !

10, Bold, expitnlization, enderdining o italics in oripinol. ‘These
particuler “Noties of Disputa" and “Inftial Cleim® forms, as
wellae the forn lener sot forth balow unilrterally purporting to
chanjze the arhitration forum, ware submitted in gevem hiaded
eredit tard arhitmeinns carried out by Arbiwation Ferum of

{Certtinued in nex column)

The credit card holder also, as part
of this scheme, makes a claim for
monetary relief against the credit card
bank, usually either for the outstand-
ing balance on the credit card account
or the credit limit, whichever is greater.

Once the credit card holder has
established his or her “dispute” and
“claims” with the credit card bank, the
matter moves on to the dispute resoln-
tion stage, usually through an attempted
meodification of the arbitration provision.
in the credit card agreement. Credit card
arbitration clauses typically require dis-
pute resolution through the American
Arbitration Association, the National
Arbitration Forum, or JAMS/Endispute,
Under a typical debt elimination scheme,
howeves, the dispute supposedly goes not
to one of these well-recognized, national-
ly-known arbitration fornms, but to afly-
by-night outfit formed to effectuate the
debt elimination scheme, In other words,
the dispute goes to an arbitrator who will,
in accordance with the promises of the
debt elimination company, issue an arbi-
tration award in the credit card holder’s
favor and against the credit card bank.

This purported card agreement modi-
fication is accomplished by sending
the credit card bank a unilateral notice
supposedly altering the terms of the
arbitration clanse found in the credit
card agreement, élong with a check for
4 nominal sum as “consideration” for
the contract modification. For example:

Enclosed please find my check in
the amount of ten dollars ($10) that
serves a3 consideration for several
modifications in our credit card

10. {Conrinued from pravious column)

America Jocated in Bridgepart, Alubeme. The "no mpssy lent™
theary hus also arisen in the context of martgnge debt eliming-
tion schemes, not serprisingly withaut much apparent suecegs,
Sz, e, Alctm v, Wnshingion Mus, Bank, FA, 111 5.W.3d
264, 266 (Tex. Ct, App. 2063) (bomowes “ook the position
that, when they execined asd delivered thi ome equisy note
10 Lang Beach Mangage Company, the note did not evidenes o
tebt from ther o the monguge conyany, ut instead *eron=d
tzney' balorging so them that they do oot owe to anyone, This
is 1 lognily emroneons concept that is sppareatly based on [bor-
tuwers') misinterretmion of some information they diseovered
irs 1 phlication by the Fadera] Reserve System."), Demmlery.
Bunk Gne, NA, 2006 WL 640499, olip, ep. nt *3-4 (8.D, Ohio
Murch, 2006) (finting “no eansideration” argument “patently
ludicrans™),
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agreement. Regardless of any other
provisions in our agreement to the
contrary as to how it may be modi-
fied or changed, by accepting this
payment from me you agree that
my selection as to the arbitrator of
any disputes, the choice of law and
venue, shall be binding upon us. I
am specifically rejecting any prior
dispute methods and designation or
" selection of arbitrator(s) contained
in our agreement. In this regard,
we both waive any right to litigate
any claims between us. You agree
to binding arbitration through one
of the three following neutral ar-
bitration services of my choosing;

Arbitration Forum of America, Inc.,
F.O. Drawer 1006, Bridgeport, Ala-
bama 35740-1006

National Arhitration Council, Inc.,
EO. Box 234, O'Brien, FL 32071

Sclomon Arbitration Group, Inc.,
2905 N. Montana Avenune, Suite
#209, Helena, MT 59601

I trust that we want any -dispute
resolved expeditiously and that
you will find this agreeable to
you and if so you may process the
enclosed check as confirmation
that you agree to these changes in
our agreement, to take effect im-
mediately. If I have not heard back
from you to the contrary within the
next twenty-five days, or if you
cash this check, or simply hold
on to it without cashing or retorn-
ing it to me, such will constitute
acceptance of these terms by you.

Becanse credit card agreements do
not allow unilateral amendments by the
credit card holder, the credit card bank
generally responds with a letter to the
card holder rejecting the changes and
affirming the terms of the credit card
agreement and its arbitration clanse.
The bank’s position regarding unilateral
amendments to the credit card agreement
is fully supported by the law. Generally,
& party to a contract may not unilater-

.ally alter or amend that contract by

partially fulfilling that party's preexist-
ing obligations under the contract In
other words, a credit card holder cannot
unilateraily alter the credit card agree-
ment by maldng 2 payment under the
contract that was already dne and owing,

After receiving the “dispute,” the
bogus arbitration forum issues an’arbi-
tration award in favor of the credit card
holder and against the credit card bank.
A typical sham arbitration award, this one
used by Arhitration Forum of America of
Bridgeport, Alabama, states as follows:

AWARD

Having carefully considered the
evidence and the arguments of the
parties on the issue; it is the decision
of the Arbiter that this award is is-
sued in favor of John Doe, Claimant.

Let it be known that John Doe pre-
vails on afl allegations. The Respondent,
Credit Card Bank has failed to carry the
burden of proof, '

Further, let it be known:

1. That no known conflict of
interest exists.

2,  That on or before
200_, the parties entered into
an agreement providing that
any disputes that arise shail
be arbitrated, This matter has

been resolved in accordance -

with the Arbitration Forum
of America, Inc. Rules and
Procedures of Arbitration,

3. That the Claimant has filed
a claim with the Arbitration
Forum of America, Inc. and
has served.it upon the respon-
dent. )

1L See, eg,. Coptinental Ins, Ch. v Rutledpe & Cg., 750 A2d
1219, 1232 (Trel. Ch. 2060} ("A prny cannos rly on & pre-
existing dnty as his legnl dettiment in an otemgt 1o
jurmulote o contrart™) {Delsware Iow); 3 Witsiow od
Covaces  §6 7.36 at 569 (A 1 genernl principls, when o
pasty does citnply what s has abrendy oblipnied himself to do
under a contract, he canpot demend any rdditivnsl compensa-
tion or benefit, and it is ciear that if be taktar odvantage of tha
simtation nud obtzins o prondise for mare, the sw in genemi
regarda it as not bindieg as Ineking considerntion,"}.

4.  That the Respondent has been
served with the evidence file,
including the Notice of Arbi-

tration, Demand for Arbitra- -~

tion and Initial Claim by the
Arbitration Forum of America,
Inc.

5. That the parties have had the
opportunity to present all evi-
dence and information to the
Arhitration Forum of America,
Inc, and the Arbiter.

6. That after careful review
of the demand and answer,
together with the evidence,
and after having been prop-
erly advised in the premise,
the arbitration committee has
unanimously adjudged this
arbitration award in favor of
Joha Doe, the Claimant, and

~ against Credit Card Bank,
the Respondent for damages,
cost and fees not exceeding
[outstanding balance or credit
1imit], which shall accrue in-
terest at the legally mandated
rate on all money thus owed to
John Doe from this date.

7. The prevailing party, John
Doe, is entitled to have this
debt paid immediately upon
demand and notificaticn.

B.  Further, it is the finding of this
Committee that Credit Card
Bank shall, within thirty (30)
days, communicate to the ma-
jor consumer credit reporting
agencies, referencing account
number XXXXXXXKXX,
and any subsequent numbers
relating to this account that all
negative reports shall be ex-
punged from the account and
that the disputed amount has
been resolved and credited.

Once the-award has been issued,
the debt elimination company usually
recommends that the credit card holder -
file the arbitration award with a court
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to convert it into a judgment. This can
occur through a mass filing of awards,
which happened in Jackson County,
Alabama, where nearly 200 bogus
awards issued by the Arbitration Forum
of America were filed with the Jackson
County Circuit Court before an injunc-
tion was entered stopping the filing of
the awards, Or, the award can be filed
on an individual basis by the card holder
in different courts around the conniry.

B. Judicial Responses

Not surprisingly, courts have
recognized these awards, and the un-
derlying arbitration and debt elimina-
tion process, for the shams that they
are. Courts have almost uniformly
vacated sham arbitration awards pre-
sented for confirmation as judgments,

Courts have even taken it upon them-
selves to either vacate or refuse to enforce
these arbitration awards. In Edward A.
Seiler v. MBNA,"? the credit card holder
filed a petition to confirm his arbitra-
tion award. The court, after failing to
find a telephone number for the arbitral
forum and although the credit card bank
(MBINA) had not made an appearance in
the case, advised the petitioner “that his
petition presented possible fraud on the
Court.™ The court further concluded that
‘the “petition and facts presented in this
mafter constitute one of the more pal-
pable efforts of an individual to abuse
the process of the courts of the State
of California in the [court’s] experi-
ence,”* The court denied the petition,
finding “that petitioner has attempted
to deceive the Court, first advancing a
unilateral ‘agreement’ in the form of a
letter to respondent demanding arbitra-
tion and characterizing his unilateral
letter as an agreement by respondent to
arbitrate, then providing the Court with a
contrived award....The lack of integrity
of such patently crude, legally unenforce-

12 CoesNo.CIV 434652 (Supeder CL, County of Sen Mateo, Cal,
Dec. 23, 2003},

13, id,slipop.at3,
14, Id,sbpop, a4,

able language demonstrates a sham en-
terprise by the perpeirating parties.”™*

Similarly, in Sorenson v. Fleet Bank
(R.1), N.A. 'S the court refused to confirm
the sham arbitration award on jurisdic-
tional grounds, Even though Fleet Bank
bad not made an appearance or argument
in the Sorenson case, the court noted that

_ the arbitvation forum, Century Arbitra-

tion Associates of Ocala, Florida, was
not one of the foroms mandated by the
Fleet Bank credit card agreement. Ac-
cordingly, the court stated that “[blefore

- reaching the legal issues of Petiioner’s

Motion [to enforee arbitration award], the
Court must address the dubious factual
basis of Petitioner’s claim. The Court
seriously questions whether Century Ar-
bitration Associates is a legitimate entity.
An internet search revealed no evidence
that Century actually exists, and though
Century is allegedly based in Ocala,
Florida, Century’s fax number, listed
on the arbitration complaint, contains
a New Hampshire area code. The Court
will not enforce an award obtained un-
der such questionable circumstances.™”

In John Ellis v. Chase Manhatian
Bank, USA, N.A., and related cases, the
credit card banks vigorously opposed the
mass filing of sham arbitration awards
in Jackson County, Alabama. The trial
court vacated a number of bogus arbitra-
Hon awards that had been issued through
the auspices of the Arbitration Forum of
Americato credit card holders thronghout
the country.'® After holding an eviden-
tiary hearing, which included testimony
from card holders, the court concluded:

There can be no doubt, based on the
evidence presented to this Court that
the entire scheme that produced the
purported arbitration awards was
fraudulent. Among the numerous
facts compelling that conclusion

15. id., slip op, at §.

16, 2004 W1, 964265 {D). Mina. Apsf] 30, 2004),

17, Idotey,

1B, CV-A310 (lead cuss), TV-04-304, CV-04-305, CV-D4436,
CV-04-435, CV-04-456, CVL04458, CV-D4-455, CV-04 450,

CV-04-461 & CV-04-516 {Cirewit Ct., Tarknon County, Aln-
bemn July 21, 2005},

are [the] guarantee to eliminate the
Cardholders” debt, all arbitrations
resulted in awards for the Cardhold-
ers, each arbitration was based on
the identica] alleged dispute and the
only two arbifrators issuing the pur-
ported awards had no legal training,
no arbitration training and no expe-
rience in the credit card business.

These awards were conclusively
“procured by corruption, fraud or
undue means,” there was clear and .
“evident partiality [and] corruption™
in the arbitrators, and the arbitra-
tors were guilty of misbehavior by
which the rights of the banks were
prejudiced. These awards are there-
fore due to be vacated pursuant to
the [Federal Asbitration Act].?

In one of the few cases that have made
it past the trial court level,® MBNA
America Bank, NA. v. Bodalia® the
Alabama Court of Civil Appeals, while
vacating-on jurisdictional grounds the
judicial confirmation of a bogns award
under Alabama’s arcane and archaic
arbitration statnte, expressed its opinion
that the award was a sham and mullity,
The Bodalia case involved an arbitra-
tion award procured by a credit card
holder purporting to adjudicate claims
arising out of the use of her MBNA
credit card.® The credit card agresment
with MBNA contained an arbitration
clauge requiring that all disputes be-
tween Bodalia and MBNA be resolved
by binding arbitration conducted by
the National Arbitration Forum.®®

After defaulting on her payments, Bo-
dalia sent a letter to MBNA purporting
to amend the credit card agreement to re-
quire that disputes be arbitrated “throngh

19, I, lipap. at 11-12,

20. Itisnotsurprsing dict most of thees coses involving confirmn.
tion of begus awarls am disposed of by tdsl counts with no
subsequent appesls, Most eard holders sttempt o confian their
awards 00 & pro g2 besis and do not appesl after the triof courts
veeate their awesnds,

21, 94D 8o, 2d 935 (Aln Civ. App. 2006} See also supra not= 4.

22, Id. at936.

23, Id,
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an aibitration service of [her] choice
only.”® Bodalia later designated the Na-
tional Arbitration Council, Inc, (NAC), a5
the arbitration service of her choice.® As
“consideration” for the purported modi-
fication of her credit-card agreement,
Bodalia enclosed a check in the amount
of $10.00. MBNA cashed the check.?
- Bodalia subsequently sent MBNA a
written demand for arbitration and filed
a claim for arbitration with NAC.” In
her demand for arbitration, Bodalia did
not dispuie any particular charges, but
asserted that MBNA had failed to lend
her money as required by the credit card
agreement. ® According to Bodalia’s the-
ory, payments that MBNA made to mez-
chants for goods and services were not
advancements of credit, but the creation
of new money that had never existed,®
Bodalia, in her arbitration demand, al-
leged she did not owe MBNA any money
and, in fact, MBNA owed her money that
it had allegedly failed to lend to her.®
The court noted that although the
correciness of the NAC arbitration
award was mot before it, Bodalia’s ar-
bitration argument was without legal
merit;3! “Bodalia’s theory is known in
the credit industry as the ‘vapor money”
or ‘no money lent’ theory, and it is com-
monly used to avoid legitimate debts.”¥?
The court also held that Bodalia’s pur-
ported “amendment” to the credit card
agreement was not effective to modify
the terms of the agreement.® Finally,
the court held it appeared that the NAC

-

24, Hoetoal,
LA -3
26 id
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20, Id
3 Id
31, Id
32 Momn 2

33, Mdmrnl,

proceeding “did not comply with the
minimum standards of due process.™*
In addition to having courts vacate
bogus awards, banks have been success-
ful in shutting down the bogys -arbitra-
tion fornms themselves. Citibank (South
Dakota), N.A. v. National. Arbitration
Counsel, Inc.?s prowdes a good exam-
ple of this strategy. In the Citibank case,
the court granted the banls’ summary
judgment apainst a bogus arbﬂ:ratlon
company, National Arbltrahon Council,
Inc. (NAC). The court concluded that
the NAC’s “arbitration pmcedure .and
‘awards’ constitute nothing more than a
sham.™ The court found i1 favor of the

banks on their claims for tortious interfer-

ence with their contractual agreements
with their credit card holders by the NAC,
as well as their claims against the NAC
for violation of Florida®s Deceptive and
Unfair Trade Practices Act.*” The court
permanently enjoined the NAC, and its
principal, from conducting any further
arbitration involving the banks’ credit
card holders, and vacated all arbitration
awards rendered by NAC against the
banks.® Credit card banks have used

similar strategy and claims to pursue and -

shut down the internet-based debt elimi-
nation companies behind these schemes.

34, Id.ntn.3. Ses alse AmSowh Brak v. Soltis, 2005 WL 3601460
(Tenn, App, Pes, 29, 2005} (affivming, on procedurat prouads,
trial coust's entry of snmmary judgment in fovor of the bank

nnd agginst enrd holders who sought to have hogus arbitmtion -

awirdy confinned, aed also commenting on the Engus nausre
of the awards),

35, 2006 WL 2691528 (M.D. Fle Sept 19, 2004, |
36, M, :

37, Id. at *7-B. The Citibank dzcision coatains n good annlysis of
the arguments and clnims that banks have agatnst thess arbitm-
tion ouifm, ns well 0 the guestionushle angire of the arbitmton
awards,

38. Seealso Chese Bank USA, N.A, v.DispumResuluﬂmArbimi-
tion Grene, 2006 WL 1663823 (D, Nev, June 9, 2005) (rranting
n prefiminary injunetion against the arbisration forum); MBNA
Ameden Benk, N.A. v. Cios & Wagenblag, BC, 2005 WL
2709281 {M.D), Ind. Oct 20, 2005) (denying the acbimmtorn’
motion for judpment on the pleadings againss the eredit eod
bonk peeking dismissal of the bank's elaims reloting t sham
werbimations based upon canceptof arhiial fmmunity). A number
uf eredit eard banks in the Jeckson County, Alabuna, litiga-
tion mferenced abave siso abtained injunctive refief ngrinst
the Atbitrution Forum of America, sffectively peiting it put of
business,

Viurious governmentnl ageneies, including the Fed=ml Reserve
Buouxd, the Federal Treds Commission, ond the Justies Depart-
ment hve alko taken an interast in shutting down these bomes
dzbt eliminetion schemes.

II. Variations on a Theme 1: Sham
Truth-In-Lending Act
Arbitrations

Under this scheme, the: credit card
holder, after signing up with and paying
a debt elimination company, attempts to
take advantage of the arbitration provi-
sion in the credit card agreement as
written. The scheme starts with the card
holder sending to the credit card bank a
form “Billing Error Notice” generated
by the debt b]ﬁmiuation company. The
card holder, pursuant to the arbitration
clause in the c:recht card agreement, then
demands arbm:atlon under the auspices
of the desxgnated arbitral forum, alleging
a claim againstthe credit card banic for
Truth in Lending Act (‘I]I..A)!‘g violations
based upon thé purported billing errors
insthe monthly credit card statements.

-The Billing Error Notice scheme rests
on the premise that not all of the statuto-
rily required TILA disclosures were made
to the card holder prior to the opening of-
the credit card account. The Billing Error
Notices usually cite the TILA, its sub-
chapter, the Fair Credit Billing Act,*® and
the TILA's coresponding implementing
regulatory framework, Regulation Z.%
The card holders, based on these Billing
Error Notices, then file arbitration claims
against their credit-card banks asserting
that every posting on every monthly pe-
riodic statement-was an actionable billing
error under the TILA and Regulation Z.

A typical Billing Error Notice states,
on behalf of the credit card holder, sore-
what obtusely, his or her *beliefs” as to
the'nature of the purported billing errors;

" My belief that the statement
contains Billing Eirors under 15
U.S.C. § 1666(b)(1), (2) and (5)
is based npon my belief that you
failed to give all the proper dis-
closures required by law to me
prior to opening this account, and
additional disclosures since then!

39, 1511.5.C. §§ 1601 £z eg.
40, Id. § 1666.

4], 12CFR.Ep226.1, et faq.
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Because yon failed to provide these
-disclosures, the account could not
legally be‘opened and I should not
be responsible for the payment of n-
terest, fees or other finance charges.

These TILA arguments have about
as mmich merit as the “no money lent”
argument outlined above. These Billing
Error Notices consistently fail to specify
what the disclosure deficiencies were or
are, Furthermore, the TILA requires two
types of disclosures, initial disclosures
prior to the time the account is opened,”
and disclosures with each monthly bill-
ing statement.” A reading of the statutory
definition of “Billing Error,” found in the
TILA, however, makes clear that even
if there is a lack of initial disclosure, by
definition it is not a Billing Error* More-
over, card holders have arpned that carry-

ing a finance charge over more than one .

billing period constitutes an extension
of credit under the TILA, thus requiring
additional disclosures, This is refuted by
the fact that finance charges are incident
to the extension of credit but are not
themselves extensions of credit trigger-
ing the TILA’s disclosure reguirements.*

Two interesting differences in these
arbitrations, as opposed to the sham
“no money lent” arbitrations, lie in the
fact that they have been brought by
a number of lawyers on behalf of the
credit card holders, and, as noted, the
scam utilizes the legitimate arbitra-
tion companies identified in the credit
card apreements. Because these TTLA
disclosure violation claims have been
submitted to and decided by legitimate
arbitrators, the credit card holders have
not been successful in obtaining awards
by asserting these types of claims against

42, 15US.C §1630
43, Id. § 1667(b).

44, Id § 1666(). Mareaver, the TILA has 2 one-year statute of
limiirticns for cleims asdsing from eilegedly d=ficient initinl
disclosires, meking most clrins based spon initial discinsueres
neademde. Jd. § 1640(=).

45, Seeid. § 1605(2); Household Credit S=rve,, Ine,, v, Piennig, 541
1.5, 232, 236 (2004} ("Enancs charge" iz an amount incident
to the extansion af eradit).

the credit card companies, and this par-
ticular scam appears to be on the wane.*

IV. Variaﬁhns‘ton a Theme 2: Use
of a Strawman

Another variation of the credit card
scheme that has shown up on the inter-
net promises to eliminate credit card
debt through the filing of a UCC-1
financing statement and related docu-
ments, This appears to be a variation
of the mortgage lending scam where
a borrower's property is put into a
“trust” owned by a “strawman.” The
mortgage scam in turn apparently has
its genesis in the anti-tax movement.

An example, apparently being touted
by the some of the same people behind
one of the arbitration schemes, is one
internet gite claiming:

The program is a 100% legal, pro-
prietary process designed to close
your credit card accounts and cancel
your unsecured debts without yon
having to pay the balances. The
process is accomplished first by
you filing a UCC-1 application
and becoming a Creditor rather
than a Debtior, and then, with &
series of letters, an administrative
injunction is accomplished. ...your
consultant will provide you with
the appropriate guidance and sug-
gestions each step of the way.

The program implements infor-
mation from the Federal Reserve,
the Fair Debt Collection Practices
Act, federal banking regulations,
The Uniform Commercial Code,
and expertise in contracts and
the legal system to help achieve

46, For example, one ecbitmtor snmmardly coocluded: “Claiment
shali receive nothing frem his cleims in the arbitmion for the
fallowing reasens: (1) Claimane never hed o good frith belief
that there wes n billing roor actionable undar opplieahls law,
(2} Claimnat never stmed & billing error in it aotdes 1o Re-
spondent in oecordance with applicable law, (3) Respondent
did po vialat its dutes or obiipmions under npplicable law
in conrecton with it interectinn with Claimant os alleged.”
(emphesis in orgingl), See alro Discover Beak v. Robin L.
Raberts oka Robin L. Colp, Court File No. 56-C2.06-002359
{Dist. Ct., County of Otier Tail, Mz, My 9, 2007) (rejecting
cird holder's “billing eoror™ argumeant 2ad prnting summarny
judgment 0 the craditr in 8 collection suit).

your goals. Individuals who' have
implemented this strategy have ex-
perienced unprecedented success.

This scheme appears premised upon
the theory that, throngh the filing of a
UCC-1 financing staternent, the debior be-
comes the “owner” of his or her own debt,

By {filing the UCC-1 and other
papers, you become the holder in
due coarse: [sic] with your STRAW-
MAN, All the debts you have are
to your STRAWMAN which the
government created without your
knowledge. As explained in the
materjal you have read, you are
now in the first position instead
of the government and the bank
and anyone else who has a “lien”
on you. Once filed they no longer
have jurisdiction. You do not dis-
pute that your STRAWMAN owes
the bill on those credit cards, you
agree, bit since you are now holder
in due eourse, and not them, you can
instruct them to discharge the bal-
ance of debt as yon are excusing
the debt to your artificial persomn.
‘When you implement the strate-
gies of our program, the creditors
will have no other course, as dic-
tated in the laws of Commerce, to
accept your rightfnl place as the
person in first position who can take
baclk the “loan™ that was “given.”

Your credit report will suddenly
show that you have a zero balance
for that, or those, credit card(s),
and you may expect & mice letier
from the banl(s) thanking you for
discharging your debt to them.

As with other schemes, the rationale
behind the “strawman” approach is some-
what murky and not grounded in reality.
One federal court tried to decipher the
strawman theoretical underpinnings,
finding its origins in the “redemption-
ist” or “sovereign citizen” movement:

Redemptionists assign an imagi-
nary account number to some
sort of direct treasury account,
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advocate that this direct treasury
account has a balance equal to the
monetary value the government
places on the life of an individual,
and then charge against this direct
treasury account through the use
of fraudnlent checks called *sight
drafts” by maldng written demand
to the Department of Treasury for
payments from the account....The
sight drafts appear to be real checks
and business and financial institn-
tions run the risk of cashing them
before they discover the fraud....

Redemptionists believe government
has no power over the live body of a
person and all taxes, mortgage inter-
est rates, and criminal conviciions
are against a “strawman” likeness

of that live body....Redemption-
ists then file UCC filings claiming
their strawman is a commercial
vehicle and make written demands

for payment of services performed

by the strawman or use of their
copyrighted strawman name.*

The Texas Court of Appeals similarly
rejected this type of “goobledygook” ina
credit card case. In Cavazos v. Citibank
{South Dakoia), N.A.* the credit card
holder argued that the pleadings and
judgment against him spelled his name
in all capital letters. Ag a result, the card
holder argned that he subsequently fled
a UCC-1 financing statement against
“the fiction ‘TAMES CAVAZOS’ giv-

-ing him a superior lien priority on that

47, Rayv. Willitms, 2005 WL 697041, slip op. ot*5 (D, Or, Merch
24, 2005} {cdinrinns omitted), The Ry cout, ehip op, ut *6, elso
noted other coses, primarily tax casss, where these types of
argrments hed been mised and rejected: Tinited Stntes v, Hoos,
166 F3d 1223, 1999 WL 13741 (10th Cin1999) {defendnnts
convicted of commuptiy endeavoring to chsivet or impds the
due ndministration of the intemal revenue laws by Bling flse
‘UCC-] finoacing siptements listing the two IRS agents who
attemnpted to collaet defendans* boek toges ns debiors); Undted
States v, Fulbright, 105 F.3d 443, 452 {9th Cir. 1997) (noting, in
cae where defendant miled fifse nrrest wromnts to bankmuptey
jwdge nnd nitzmmpied 1o fle filse UCC-] fomms, that fling » {atse
UCC foon reganding the judge is prohibited by the statutes at
fssue in the cass-18 U.8.C. § 372 (conspiracy to jmpeds or
injure federa] ufficess) aod 18 U,5.C. § 1503 (obstruction of
Justice by intimidating or injuring fedem] nfces)); United
Stntes v, Hilgeford, 7E3d 1340, 1342 {7th Cir.1993) {rejecting
ng frivolous orgemest that an individual ic 8 sovereipn citizen
of o state who i3 not subject 1o the judsdietion of the United
Stnteg snd faderal taxing anthority),

48, 2005 WL 1366179, sHp o, 5t *3 (Tex. App. Junz 9, 2005).

fictitious entity’s assets.” The court
concluded that the card holder did not,
with this argument, “present any com-
prehensible issue for our review.™s?

Y. Counclasion

These debt elimination schemes

‘have done litfle, and certainly nothing

legitimate, to help debtors or eliminate
anyone’s debt, They have been snec-
cessful in picking the pockets of an
unknown, but probably a large, number
of needy and unsophisticated credit card
holders over the past few years. Ae- -
cordingly, lawyers, credit counselors,
banks and creditors should continue to
be vigilant and to combat these schemes
as (or preferably before) they arise.

49, Id

50, I

District of Columbia Mortgage Disclosure Act...

thut mortgage lenders must provide & morigage
disclosure form, & copy of which appears as an
Appendix hereto, to borrowers within three days
of receiving a loan applieation for & “pon-conven-
fional mortgage loan.” A “non-conventional most-
gage Ioan" is defined as any residential mortgage
loaa that is niot a fixed-rate mortgage loan with an
amortization pedod of thirty years or less. The
Bulletin states thatthe new disclosure requirement
will enable a borrower to better understand the
cansequences of borrowing funds that might have
on adjestable interest rate resulting in higher pay-
ments in the future and also to determine whether
the bomrower can properly afford to service the loam.

{Continued from page 715)

Interestingly, the Act provides that if the disclosure
is physicaily (25 opposed to electronically) given,
the notice must be printed on & red sheet of paper.

The Act provides that within five days of
receiving the disclosure form and sccompany-
ing definitions, the borrower may cancel the
loan application and receive & refund for any
monies except for 8 reasontble spplication fee.
The Act states that the lender must notify the
borrower of this right to cancel at the time the
lender provides the disclosure form and definitions.

The Act provides that faflure to provide the re-
quired disclosure form will constitute & violation

nnder the MLBA and the District of Columbin

Consumer Protection Procedures Act {CPPA).
Under the MLBA, penalties include administra-
tive end civil sanctions as well as & right to bing
tn action for demages, including attomeys® fees.
Under the CPPA, penalties include administra-
tive sanctions, civil actions and, private rights of
action, under which o complainant may make a
ciaim for, among other things, treble damapes
end punitive damages. However, significantly,
there does nat appesr to be any assignee lisbility
or validity of loan issues for 8 violation of the Act._

(Conrinuad o page 932)



